their investment, in addition to any potential stock appreciation,

‘Dividend” means the profit of a company, which is not retained in i '
i : ; the business and is
dmmbut&damung the shareholders in proportion to the amount paid-up on the shares held
by them, Dividends are !.i.ﬂu._ﬂlljr payable for a financial year after the final accounts are ready
ud the amount of distributable profits is available. No special authority either in

mﬂm or in the articles is necessary to enable a company to pay dividends. The power
Eimpi :

DIVIDEND ]
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[ FINAL DIVIDEND J r INTERIM DIVIDEND

Dividend for & financial year of the company (which is called ‘final dividend’) is payable
':i”fjt is declared by the m{:pany at its annual general meeting on the mﬂ mmmdlahl on:of
by 0 Of Directors. Sometimes dividends are also paid by the Board of ing (which i
“l:llfu ual general meetings without declaring them at an annual general meeting (which is

. ‘ha;gh.“ﬂmmnjm having license under Section 8 of the Mtha:r ﬁ;f Em:];z
‘eﬂa‘uhm from paying any dividend to its members. They apply P
°ts of the company.

pammt'Eﬁdand is bound by two fundamental principles w

E"%d]th’e dividends must never be paid out of capital.
\“‘HILE'W dividends shall be paid only out of profits. =

D e




cgrfijﬁjfl’_kf‘}f--f--"

INTERIM DMDEH?JWB of A COMPANY may i!']_-,.E .

irec iy
: rd of D . par out of the ay iy teg
As per the Companies Act, 2013, the B3 financitl ¥ which such inmr]i‘iij; ™M thy

by the articles, declare interim dividend during &% ) year in Wi vid

Proft and Loss Account and out of profits of the fine?e= oy, wwrﬂ;:nii;l:;ﬁ:;:;u&" ifﬁ

is sought to be declared. ) Josg during the cu ftidorim Jear l
However, in case the company has incurred ration 0 ividen
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; decla . .
the end of the quarter immediately predeIIE the ;!atﬂ ufmm the average dividends Iiaﬂ:il“"
interim dividend shall not be declared at a rate _h"harl rob financial years. "
by the company during the immediately preceding ; .
Features applicable to Interim Dividend : +is mutandis to interim dividen,
» All other provisions of dividend shall apply muta of financial statements, '
» Interim dividend is declared before the PTEPHIEUN;MM be revoked.
Like final dividend, interim dividend once declared 4% 0y
DIFFERENCE BETWEEN M'ERI__E;@"—%M Dividend . |
EEREERN Final Dividend | e T |
FAH'Gual Dividend is declared by Sharcholders in | Interim ﬂ;ﬁwd;ﬁ" declared by Board of Direqy, |
i _T'[_= i_‘I:I.BDE.I_d- _EI—-—..—_'_ i T B |
Final Dividend is proposed by Board of Directors. | Interim Dividend is also proposed by Bogrj ¢
) Directors. —
It is proposed and declared after preparation of | It i8 proposed and declared before finalizatiqy o
_final accounts, | final accounts. =
Final Dividend is declared in AGM, I Tnterim Dividend is declared between ¢ Wo AGH,~ |

PROCEDURE OF PAYMENT OF FINAL DIVIDEND i

(1) Board Meeting : A meeting of the Board of Directors will be convened.

(2) Agenda of the meeting shall mention, amongst others, the following : (a) Approval of
Annual Accounts (Balance Sheet and Statement of Profit and Loss of the Company for the yy,
ended); (b) Recommendation of Payment of Dividend to the shareholders at the proposed rag
at the forthcoming Annual General Meeting; (¢) To decide the Book Closure period/Record Dat
to determine the aligible holders of shares for the purposes of declaration of Di'.':idand;
(d) Approving the date, time, place of AGM and draft Notice of AGM, including authorizing
Gnm_pan:.r Secretary or where no Company Secretary is appointed or available then the
Chairman of the Board or any other authorized person as the Board feel competent, to jssue
Notice on behalf of the Board of Directors.

(3) Director's Report : As per Section 134(3)(k) the Director's rt should mention the
amount proposed to be declared as Dividend. However, if no F?fi]::"dend iz proposed for
d&daaa]h then a stntaient to thg:nn:dﬂ'e:t shall be mentioned.

Annual General Meeting : uct the AGM at the scheduled ti [
quorum must be present at the meeting. Shareholders has the right tﬂﬁﬂﬂiﬂfﬂfﬁiﬂ
of dividend as proposed by the Board of Directors, However, the Shareholders has no right t0

increase the rate of Dividend as originally proposed by the D)
the same. Shareholders shall pass Ordinary Resolutior, for appmgﬁmﬂﬁ:ﬁ o
Shareholdore 2 Spet ount © Immediately on approving of Dividend by the
a Special Account with scheduled bank will be d 1d it
amount of Dividend. opened for depositing the
(6) Credit of Total Amount Payable to Dividend L i
Dividend, total amount of Dividend payable shall bA:N "“ft;aj{lthln 5 days of declaration of
opened for distribution of Dividend to eligible Ehﬂrehul,j_nﬂl:h in the special bank aocount
() Distribution of Dividend : Prepare g |;
dividend thereon. Dividend must be di,tﬁh;ml;t of eligible shareholders and statement ®

 arrangement with Bank should be made for mmﬂ?:?fnﬂ?ﬂd':ﬂujéa of declaration. Necessa?
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(8) Dividend Tax Ensure that the dividend tax is paid to the tax authorities within the
ibed time. .
Frﬂsig:mﬁdditiuuﬂl Compliances for Listed Companies while distribution of Dividend
.FmﬂmnterimJ under SEBI (ICDR) 2015 : "
; (a) AGM : Intimation to Stock Exchange of annual general meeting or extraordinary
general meeting or postal ballot that is proposed to be held shall be given.
(b) Record Date : The listed entity shall give notice in advance of record date specifying
the purpose of the record date, at least seven working days (excluding the date of
intimation and the record date) to stock exchange(s). The listed entity shall
| recommend or declare all dividend and/or cash bonuses at least five working days
{excluding the date of intimation and the record date) before the record date fixed for
the purpose,
(c) Dividend : The listed entity shall declare and disclose the dividend on per share basis only.

LEGAL PROVISIONS RELATING TO DIVIDEND

Y The following are the various legal provisions relating to Dividend under the Companies
Act, 2013

(1) Sources for declaration of dividend (Section 123) : No dividend shall be declared or
paid by a company for any financial year except :

(a) Out of the profits of the company for current year arrived at after providing for

reciation or

{b) Out of the profits of the company for any previous financial year arrived at after
providing for depreciation in accordance with the provisions of that sub-section and remaining
mndistributed, or
e} Out of both (Current year Profits + Past years undistributed profits)
*Provided that in computing profits, any amount representing unrealized gains, notional gains
or revaluation of assets and any change in carrying amount of an asset or a liability at fair
galue shall be excluded.” or
. (d) Out of money provided by the Central Government or a State Government for the

yyment of dividend by the company in pursuance of a guarantee given by that Government

(Government Grants).
. However, before the declaration of any dividend in any financial year, a company may
| transfer such percentage of its profits for that financial year as it may consider appropriate to
the reserves of company. Further, where, owing to inadequacy or absence of profits in any
financial year, any company proposes to declare dividend out of the accumulated profits earned
by it in previous years and transferred by the company to the free reserves, such, declaration
of dividend shall not be made except in accordance with such rules as may be prescribed in
his behalf, Also, a company shall not declare or pay dividend from its reserves other than free
Teserves, Furthermore, no company shall declare dividend unless carried over previous losses
' ind depreciation not provided in previous year or years are set off against profit of the company
or the current year.,
Ascertainment of divisible profits and dividend out of current year’s profit :
Calculation of divisible profits :
Profits (as per result of P&L Afc) KKK

il

il e

Less t yvear's depreciation (if not pmvid!ai} i

N EE; Eﬁ' Pﬁ. (or) Dep. of P.Y. (whichever is less) e

(¢) Amount to be transferred to reserves ﬁ
. M
| b e declared as dividend) e

. Divisible profits (such amount can be




220 ;

COMPANY LAW

o - . including intorig gq..
\2) Deponiting Dividend : The amount ol the dividend, including ivig,,

i
ithin & daya [ l,
ha 1lgﬁnﬂimd in n Hﬂhl}dlllnd bank in & HI!]:!H.I'HtU nmnunl wi m lh“ h"l
deelaration

1l|||_'|
: of Buch d'll'h’id.-l:!l'ld. . 12:“51 of the ““""INH!E“"
i _IJ]I Dividend Payable in Cash only : As pﬂrl Hf!:t;:h include paid by choque ur L, "m'li
Vidend shal) always be payable in cash, Payable i he Bank account of thy " .
or any electronjp mode. If the amount is transferable to t ils should be obtai Wrghg, iy
by electronie mode, proper consent and accounts details 8 o fry,
Ehurehu]dgm‘ : No dividend ghy

aperment of dividend only to the reglatered shareholder red shareholder of M,
o eompany in respect of any share therein except to the registered & h o Of sy,
or to his order gp to his banker and shall not be payable E‘F"",’Pt EO Bt lizat:
“wever, this provision shall not be deamed to p['q]:h:hlt. the E[IP;:-I'I ization n. \
Feseryves of g company for the purpose of issuing fully paid up bonus Hf‘ :‘hm“ Or paying Dy
~mount for the time being unpaid on any shares held by the members of the orpany, By
any dividend Payable in cash may be paid by cheque or warrant or in any E|ur.:1,|'um,; ml:d.h;
the sharcholder entitled to the payment of the dividend. . .

(5) No declaration of Dividend in certain cases : A company which fails (g comply o
the provisions of Sections 73 and 74 (relating to deposits) shall not declaro any dividyng,
its equity shares, 5o long as such failure continues, . _

+ Section 73 Provides for prohibition on acceptance of deposits from public,

* Section 74 provides for repayment of deposits ete, accepted before COMMmencome g

the Act.

(6) Diselosures : The following disclosures will be made with respect to Interim and iy
Dividend :

(a) The Balance Sheet of the com
and provisions’, the

£ progy,

pany should disclose under

the head ‘current limhilitis
Amount lying in the Unpaid Dividend Acc

ount together with inyme

Report.

(c) The Annual Return of the company should mentigy that the amount of Divide!
remaining unpaid or unclaimed for a period of seven Years from the date such Dividend bec®
payable by the company, together with interest accrued thereon, if any, has been credited?
the Investor Education and Protection Fund,

{ﬂﬂiuﬂmﬂuﬁﬂhﬂﬂﬂhhmnj’hmﬁrﬂ. . Where &
instrument of transfer has been delivered to f thares (Sec. 126)

he company for registration and such registro™
is still pending then not withstanding anything containeq in any pther provision of the A&
shall : .
(a) Be transferred to ‘unpaid di

vidend accouny’ unless there g i horias*
u i) : a written author?
from the registered holder to pay the dividend in the name of trapgferee mentioned in ¥
document of trnn:sfar. y
(b) Be mtﬂ?-mm the offer of bonug shares ang right shares, until the m##*
finally disposed of, '
(B) Declared Dividend a statutory debs : Once & dividend ig declared. it becomes aﬂt’w:j
d&tﬁmﬁemhihm.a ivi w]ﬂﬂhhﬂﬂbggn}dm[gred,b“tml
or credited, may be revoked with the mtﬂ'hﬂ'ﬁhﬂlﬂm,
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(| (9) punishment for the failure fu distribute the Dividend (Sec. 127) : If dividend is not
4 after declaration and warrant in respect thereof has not been posted within 30 days to

pai ptitled shareholders then :

e (a) every director of the company shall, if he is knowingly a party to the default, be with

. risonment ""'h“_:h may extend to 2 years and with fine which shall not be less than Z 1,000

:mr uent which such default continues and

(b) The company shall be liable to pay simple interest at the rate of 18% p.a. during the
od for which such default continues.

= | Imprisonment " Fine
ﬁ@iﬁﬂﬂfcﬂmpm}r NA i Interest @ 18% p.a. fﬁ;:_i;he_ pn_:—:l@ of default
“grery director of | May extend to 2 |  1,000/- for every day, during which such failure
_Company Years continues.

Exceptions to Sec. 127 : In the following cases, dividend need not be paid within 30 days
of declaration :

o where the Dividend could not be paid by reason of the operation of any law.

» where a shareholder has given directions to the company regarding the payment of
dividend and the_se directions cannot be complied with;

+ where there }sid.lsputﬂ regarding the right to receive the dividend;

+ where the Dividend has been lawfully adjusted by the company against any sum due
to it from the shareholder;

« where for any other reason for failure to pay the dividend or to post the warrant within
30 days from the date of declaration of the Dividend, was not due to any default on the

part of the company.




o DIFFERENCE BETWEEN DIVIDEND AND INTEREST

"’/'--__ Divid Interest

" I,];.;u-:i on P.-eferance and equity shares Interest is paid on debentures and long and
short-term loans/borrowings including fixed

" deposits.

ﬁIi jend cannot be paid out of the assets of the | Interest is a debt which like all debts is paid out of

mmpﬂny - = . = ) the company’s assets generally.

11 is AN EFPfﬂPﬂﬂtlﬂﬂ of profits It is a charge against profits

H,ght to claim dividend arises only when it is | Right to claim interest arises as it becomes due.

declared by the company in General meeting and |

until and unless it is 80 declared, the shareholder :

has no claim against the company in respect of it.

it becomes a debt only after it has been daclared It becomes a debt when it becomes due.
by the company'.
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BOOKS OF ACCOUNTS

tarial Audit and XBRL)

(Including NFRA, Secre
BOOKS OF ACCOUNT |Section 213

DEFINITION OF
tained in respect of :

“Books of Account” includes records main

(i} All pums of money received and expended by 8 company and matters in relation 1
which the receipts and expenditure take place;

(i) All sales and purchases of goods and Qervices by the company,

(iii) The assets and linbilities of the company, and

{iv) The items of cost as may be prescribed under gection 148 in the case of & company
which belongs to any class of companies specified under that section.

Applicable Rules (Section 128 to 138) : Companies (Accounts) Rules, 2014.

PLACE TO KEEF THE BOOKS

p its books of account and other relevant p

ntry and on accrual basis at :
n e-form in the manner prescribed

[Section 12818
shall prepare and kee apers ané
financial statements on the basis of double &
(a) At registered office of the company or may be kept i
(b) Can be kept at some other place in India by passing SR.
(¢) Intimation to ROC in writing within 7 days about other place from the date of 55
If books are maintained in electric form [The Companies {Accounts) Rules, 2014}
(1) The maintenance of books of account and other books and papers in electronic

is permitted and is optional. Such books of accounts or other relevant books or paper
maintained in electronic ma to be usable "

de shall remain accessible in India so a8
subsequent use [the Companies (Accounts) referred in

Rules, 2014 hereinafter
Gha;gber as Rule) (Rule 3(1)].
(2) The information contained in the records shall be retained completely :
« In the format in which they were ariginally generated, sent or received, 0F
. In a format which shall present accurately the information generﬂtedr sent I

received and
. The information contained in the electronic records shall remain com

ul:falterud [Rule 3(2)].
& Eh;;f::_n ?Ft E.EtE ; g alld ﬁ';m branch offices shall not be altered and shall be k*’PL:
(4 ﬁ“-‘lﬂ 3(3)]. ke epict what was originally received from the bran©
} The information in the electroni iod
5y il RIS e P sl of (he dosne S ) capable o
mﬁﬂtﬂi ?ﬁ.ul:'lit Crummim fur'am' retrieval, display or printout of the Elgcli'f"]:
v iy Cive et ighha Mgt 4 oo 3
« Provided that the back or rendered unusable, “ﬂmpn&rmittedhjlﬂfz
the company mmnt.mn.gdup thhE EI h““kﬂ‘ of account and other books and pﬂF‘Eﬁ
in electronic mode, including at a place outsid® Ind®

Every company

plete &
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any shall be kept i i
Pt in servers physically located in India on a periodic bams

[Rule 3(5)].
The company shall intimate to th :
finan mr-;; gbuteamianit e register on an annual basis at the time of filing af
(a) The name of the service -
: provider;
(b) The internet protocol address of servi :
(c) The location of the servi Eaervics pruvida;
5 service provider (wh |
(@) Where the books of account and 1:1.1:]::"II REGVAE EDpUEAbMY
sdoud. such addres ; er books and papers are maintained on
-ﬁn-l.ﬁ b offi s as provided by the service provider [Rule 3(6)].
HW’; ranch office [Sec. 128(2)] : Whether inside or outside India, the company
pall be deemed to comply with the provisions of the Sub-section (1) if : '
b roper books of accounts are maintained by the branch and '
ed returns within regular intervals shall be sent at company’s RO or

®)

, Proper SUMMAriz
another place.
jnspection by director [Sec. 128(3)] :
Timing : Any director can inspect the books of accounts and other books and papers of
he company during business hours.
mwﬂfﬁﬂ“mmrmeﬂ:ﬁemmm}ris.thmfum, ired to make
ny directors, such inspection may

d books and papers for inspection by &
independent, promoter or whole time.

sjon to Sub-section 3 provides that a director

bsidiary, only on authorization by

grailable the aforesai
he done by any type of director - nominee,
:diary company : The provi

the books of accounts of the su

way of the resolution of Board of Directors.

Financial i i India : Where any other financial information
- tainod outside the country i required by a director, the director shall furnish a request
o the company setting out the ails of the financial information sought and the period
fr which such information is sought [Rule 4(2)]. The said information shall be provided to
érector within 15 days of receipt of request [Rule 4(3)]. | |
Seeking information through agent ete. : The director can seek the information only
ndividually and not by or through his attorney holder or agent or representative [Rule 414)].
The right to inspect hooks of account and other books and papers under this section has
B " has been defined in Section 9(12) which includes books

t.
uisition, order, declaration, fo

; includ ummons
e ursuance not this Act or under any other
in electronic form;

rm and
law for

g"'r Director — Yes, but not 8

” BOC — Allowed
¥ CG — Allowed.
CCOUNTS

PRESERVATION OF BOOKS OF A |

* The bogks of accounts, together with youchers relevant to any entry in such books, are

;Euimd to be prag.en:gd in good order by . period of not less than 8

. Jears immediately preceding the relevant financiai year: ‘

b!'.:::E gofa cufi}l;'apnr in.—::fpnratﬂd Jess than gight years b-a!:nrﬂ the financial year, the

of Becounts for the entire period preceding the financial year together with the
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vouchers shall be so preserved, The provisions of income tax act shall also be complied

with in this regard.

* As per proviso to Sub-section 5, where an investigation has been ordered in respect of
a company under chapter xiv of the act related to inspection, inquiry or investigation
the Central Government may direct that the books of account may be kept for such
period longer than 8 years, as it may deem fit and give directions to that effect.

PENALTY FOR NON-COMPLIANCE OF ABOVE PROVISIONS

Who may responsidle : MD, WTD in charge of finance, CFO or any other person authorized

by Board for complying with the above provisions.

Penalty : Punishable
» With minimum fine of ¥ 50,000 which may extend to 7 5 lakhs
[Companies (Amendment) Act, 2020]

TN T & = e —
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A . K
, . 139 as amended by \UDITORS
| 5 o for the appointment of gp, auditor - endment) Act, 2017 lays down the following

| pr-“"n’l t of Auditor ing N

N Appo; within 30 days of incorporation, if
ﬂ”‘“ﬁnﬂﬁ'—"“‘ . PPointed by Shareholders in GM within 90 days of
o Subﬂueﬂt Auditor : To be ap !

pui .
ath AGM and thereafter tjj) the o o in first AGM who shall hold office till the conclusion

'J'[i:ﬁﬂlﬁ of WMPHIE{ ii:]"'ﬂrr EGM'::HMIuBim Dfﬂ‘lmr}* Bth AGM but l’l.ll.'ljﬂl'."-t to ratification
o vacancy : Lasual V :

0% but in case of resignation, yaen " C.° 10 Death/Insolvency/Insanity, are to be filled
b B reholders in General Meeting v; ney will be filled by Board but subject to ratification

of appointment.

ing off period of 5 years.

: of the com for iod of 5 g, if same
g S el S e e o
apired f ey g the financial year.
Notice to the Tiegistrar : Notice of appintment shall be given to Registrar within 15 days
;meeting in which the auditor is appointed,
Hﬂ:tinp: 29 nt of Auditor : An auditor shall not be reappointed under the following
(a) He is not qualified for re-appointment

(b) He has given the company a notice in writing of ki e . i
b1k speckal Pnabuting K b pasecd s i it EENEED 1o 0 e PO

appointing som instead
o him of prmridinlg Expr-gﬂal:,r that retiring auditor sha]lhrlul:ﬁ; m\‘;ﬁnt&c{hﬂ? -

If no auditor 15 appointed on re-appointed at any AGM, the existing auditor shall continue
1o be the auditor of the company. [Sec. 139(T0]
Appointment of an Auditor in a Government Company

First Auditor : First Auditor shall be appointed by CAG within 60 days of incorporation
fCAG fails to appoint then auditor shall be appointed by BOD within next 30 days but if BOD
also fails to do then members shall be informed who shall appoint the auditor within 60 days
in EGM. [See. 139(5)]

Subsequent Auditor : CAG shall appoint subsequent auditor within 180 days from the
swmmencement of financial year who shall hold office till the conclusion of AGM. [Sec. 139(5)]

Casual Vacaney : Casual Vacancy of any kind will be filled by CAG within 30 days of
vacation but if CAG fails to do then BOD shall fill the vacancy within next 30 days.
Remenuration of Auditor Sec. 142]

First auditor : shall be fixed by BOD.

Subsequent auditor ; shall be fixed in GM or manner of fixation shall be determined there.

The remuneration includes out of pocket expenditure The Remuneration shall include
the expenses, if any, incurred by the auditor in connection with the audit of the company and
iy facility extended to him but does not include any remuneration paid to him for any other
%mvice rendered by him at the request of the company. _ _

Specified numbers of Audit which an Auditor can perform : An auditor can audit
"Ximum 20 companies and limit of 20 companies includes :

2} Public Companies
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_ . crores O more but this exy
() Private Companies having paid-up capitel e b
(i) Small Companies
(i) Dormant Companies
(iii} One Person Companies 45 than ¥ 100 crores.

(iv) Private Companies with capital l¢ ;
Removal of Auditor |Section 140 (1) and (5) ”“j;‘“ Gection 139 may be removeq frop,
B D?é“*“"ﬂi by Company : The auditor appﬂm“d
is office before the expiry of the term only by : . . .
(i) E approval of the CG is obtained h:ﬁlhﬂﬂ in appl!
ays of resolution passed by the BoarG: - al of
(ii) The company shall hold the Oh within 60 days of receiPt of approval of the Centyy
_ Government for passing the speci resolution: Ltunity of being heard
(iii) The auditor concerned shall be given . See '1““
Removal by National Company Law Tribunal : by o Y
(i} NCLT can either suo moto or an application received from Ef:hﬂr an !iltllp;l::;?un :
w“mmmm_ﬁermﬁmtthﬂmmmytﬂ ?:EEI' l}rtﬂmﬂ'_ﬁ
is satisfied that the auditor of a company hﬂﬂal""’hether dﬂuﬂ bf or in relat » OCted jp
ﬂfmudulmtmunmrnrabaﬂadurmﬂudadmanfﬁﬂ ' ation to, thy
company or its directors or officers. i A
(ii) Where application is made by CG and Tribunal is Bﬂtl_ﬂﬂ“f] mﬂtﬂ‘i‘ﬂ“ﬁ*ﬂ;ﬂ:ﬁm i
required, it shall within 15 days of receipt of such spplication, T8 P02 0 oF that he
shall not function as an auditor and the Central Government may appoint anothe,
auditor in his place.
bl Ao whatton Latbridnal oe firn, ppiiit whom finel erdt lisk base paceed by thy
Tolbonal smer His nectign shsll not e eligihle to be appeinied 45 &n Suditar of
company for a period of 5 years from the date of passing of the order and the audity,
shall also be liable for action under Section 447
Qualifications of the Anditor
Qualification of an Auditor : s =
N Must be a moraber of ICAI holding certificate of practice ie., & practicing CA :
+ A firm of chartered accountants with majority of partners practicing in India :
« A LLP but only CAs are allowed to act or sign as auditors.
Powers and Duties of Auditor [Sec. 143010

Every auditor of a company shall have a
vouchers of the company (including all its subsidiaries for the purpose of consolidation) at all

times, wherever kept and shall be entitled to seek such information and explanation from the
officers of the company as he may consider necessary for the performance of his duties as
auditor and it his duty to report the adverse features if he finds some during engquiry.

Disqualification of an Auditor [See. 141(3) read with rule 10]
Following persons are not eligible to be an auditor :
» A body corporate, except LLF;
An officer or employee of the company :
Any partner/femployee of officer or employee of company;
A person who himself or his relative/partner is holding any security or interest in the
company, of any company which its holding is, subsidiary associate;
A person who or whose relative or partner is indebted to the company or its subsidiary
or its holding or associate company or & gubsidiary of such holding company, in excesé
of # 5 lacs shall not be eligible for appeintment;
« A person who or whose relative or pariner has given a guarantee or provided any
spcurity in connection with the indebtedness of any third person to the company, or its

[Sec. 141(1) and (2



e

BOOKs op A
| gpeidiarys OF t8 holding o ~C0uNTs B

of 71 lac shal] nes otiate
not eligible le‘;m Pany or a subsidiary of such holding company.

in
A person or & ﬁ:m who, :ilrheth direct; B.pp!;inm &

rson Who i8 in full tim,
' g;:un who i8 auditor of mnrzmtﬂinn;rmﬁnt elsewhere:
'ﬁ#munwhuhauhemmn. 20 com i

; % Bociate ity, i8
'ngggﬁd as on the date “fﬂppn-m E company or any ather form af E'Ilht!!r:
‘ : tin consulting and specialized services as

M’ hall make (See. 143)
auditor 81’ Make a report '
fhs.n the accounts and on every E‘S‘:W of the company,

thjgactmhgpﬂrtnfurmﬂim% &L

te : whether, in his opin;

:t;:.]anatinn given to ﬁﬁ?ﬁd&?ﬂ&mt of hljﬂ information and according to the
¥ ﬁemﬁrmﬁmmmwhm_mﬁmgl“E:
lﬁmﬂﬂndhrmﬂfthﬁﬂt&tﬂnft'he irg of the

report shall also stute e T (Sec. 143)
(a) Whether hE h?s ﬂh‘l:ﬂ].ned all the information and explanation;
(b) Whﬂ’ﬁhﬂ‘stf hiz opinion, proper books of account have been kept;
() Whether the report of branch auditor has been forwarded to him and how he has dealt
with thﬂ:;_ Em%;; preparing his audit report:
(d) Whe e B/S and P & L Alc are in agreement wi books and returns;
() Whether AS have been complied with; e s e

if) The observations or comments of the auditors which have any adverse effect on the
statements on t:]:te functioning of the company in thick type or in italics;

(g) Whether any director is disqualified from being appointed as director u/s 164.
(h) Auditors report shall also include views and comments on following matters.

. whether the company has disclosed the impact, if any, of pending litigations on its
financial position in its financial statement;

. whether the company has made provision, as required under any law or accounting
standards, for material foreseeable losses, if any, or long-term contracts including
derivative contracts;

. whether there has been any delay in transferring amounts, required to be
transferred, to the IEPF by the company. :

i Section, 143(11) of the Act stipulates that the Central Government may arder for the|
linslusion of statement on specified matter in the Auditor's report for specified class of
wmpanies. Accordingly CARO 2020 is issued in pursuance of Section 143(11) of the
Comapanies Act, 2013 for inclusion of the matters specified in Auditor’s report. Hence, CARO
2120 should be complied by the statutory auditor of every company on which it applies.
Auditor not to provide cerfain services . . . (Sec. 144)
Auditor's services in any case shall not include following services not directly or indirectly
#en to its subsidiary or holding company.
{a) Accounting and book keeping services;
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{b) Internal audit; i ,

(c) Design and implementation of any financia

{d) Actuarial services;

(e} Investment advisory services;

(f) Investment banking services; .

(g) Rendering of outsourced financial services;

(h) Management services; and !

(i) Any other kind of services as may be preseribed. (Sec. 15

Signature on Audit Report : ifications, observat

Auditor shall sign the auditor's report of the mmlfan?' ME Enu;h adverse effect unhm
or comments on financial transactions matters, which hﬂ;ﬂl be read before the comp ‘o
functioning of the company mentioned in the auditor's report Hmbgr of the company. .
in general meeting and shall be open to ingpection by 80Y = (Section 145

Right of the auditor to attend the GM : ’

Auditor has the right to

» Receive every notice of GM. : -

« Attend the GM either in person or through his represen

| information gystem;

tive who shall also h&qualjﬁﬂd

to be an auditor 1
. : : auditor.
» Speak at the meeting on any matter which concerns him as an —
Penalty for non-compliance or contravention . inclusive) is contravened,

If any of the provisions of Sections 139 to 146 (both inc

« the company shall be punishable with fine and which
which may extend to ¥ 5 lakh rupees and . : ;

. every uﬂ'iejér of the company who is in default shall be punishable with fine which shal
not be less than 10,000 rupees but which may extend to 1 m‘i‘u’;“gﬂ‘“‘ﬁ ; |

« If an auditor of a company contravenes any of the provisions ot - ection 139, Section
144 or Seetion 145, the auditor shall be punishable with fine which shall not be less

; d to 5 lakh rupees.
than 25,000 rupees but which may exten [Companies (Amendment) Act, 2020)

shall not be less ¥ 25,000 byt

SECRETARTAL AUDIT (Section 204)

“Gacretarial Audit” is introduced by the Companies Act, 2013. It is a process to check
compliances made by the Company under Corporate Law and other laws, rules, regulations,
procedures etc. It is a mechanism to monitor compliance with the lzeqmrementa of statgd laws
and processes. Periodically examination of work is necessary to point out errors and mistakes
and to make a robust compliance mechanism system in an organization.

Every company needs to comply hundreds of laws, rules and regulations. Periodically
inspecting the records of company gives exact information whether, and if so, to what extent
company has complied with the laws applicable to the company.

Secretarial Audit gives comfort to the regulators, stakeholders and management that
company has disciplined approach to evaluate and improve effectiveness of risk management,

control, and governance processes.
To which Companies Secretarial Audit is Mandatory?

As per Section 204 of the Companies Act, 2013 read with Companies (Appointment and
Remuneration of Managerial Personnel) Rules, 2014, following companies are required to
obtain “Secretarial Audit Report” form independent practicing company secretary;

(1) Every listed company

(2) Every public company having

(i) a paid-up share capital of Fifty Crore rupees or more: or
(ii} a turnover of Two Hundred Fifty Crore rupees or more.



- B e T

tarial Audit is algg
54" 3nd which falls unde, g "10%Y to g : e

' Priy
Appointed ag - Preseripos 25 coy - . _
e ;.ni;' b: member of tm A“ﬂltf:f clagg of uf;';:ﬂch is a subsidiary of a public
oe ¥ Secre . tlte of ;
o (comPpan tary jp : C'U'Ittpan
FU"H# jal Audit Report to the nnﬂnpac:m} g fjurn?fmm of India holding certificate of
atmen f?&?ﬁ“ﬂl Auditg, 9t Secretarial Audit and furnish the
Rule e Compap; '
PP uired to be -ues (Maag;
ot 18 TE4 _ 2ppoin “etings of B, ; .
pﬂﬁfﬁr and resolution for appoint by Meang quﬂ: and its powers) Rules, 2014, Secretarial
g-form MGT-14, Mment ghay be fileg ution passed at a duly convened Board
gif® iﬂuﬂrﬁtﬂi‘iﬂ] Audit With Registrar of Companies within 30

w’ t.ﬂ.'!'iEl] E.ud.i.tﬂ]‘ hﬂa tﬂ
ﬂaﬂe I:here}mder ) h
o’ (j) The Companies Act, 203 () i

(il The i:l;:;tlea Contractg (R }i B‘“d the rujeg made there-under;

Depositories Act 1

(ii) The 1996 ang ¢, :

o P, ESchngs Nanago",LoBlatons By e ere e
L l extent of Foreigy, ; and the rules and regulations made
and Eﬂe“.“.l Commercia) Borrowinee. Investment, Overseas Direct Investment

O Cerstarial Standa ﬁ;‘ﬂhmﬁ‘ﬂm India Act, 1992 (‘SEBI Act)

(i) SecTELATT ards issued | : ' t);

(i) The Listing Agreements &ntef ni:tl:ﬂﬁ';“iﬂf Company Secretaries of India.
applicable; company with Stock Exchangel(s), if

f the Tﬂw is duly constituted with proper balance of

- f]']m: changes in the composition of thmﬁa“?fnl}ﬂm t.l?;t a0k p!]-:;:e during the
peﬂ-l:rd under review were carned out in compliance with the provisions of the Act.

i ﬁdequate notice 1s given to all directors to schedule the Board Meetings, agenda and
detailed notes on agenda were sent at least seven days in advance.

» Majority decision is carried through while the dissenting members views are captured
and recorded as part of the minutes.

» There are adequate systems and processes in the company commensurate with the size
and operations of the company to monitor and ensure compliance with applicable laws,
rules, regulations and puidelines.

Pawers of Secretarial Auditor

The Companies Act, 2013 has empowered secretarial auditor and has given him all rights

| and powers as given to statutory auditor. As per section 204 of the Companies Act, 2013, the

secretarial auditor company shall be entitled to require from the officers of the company such
infarmation and explanation as he may consider necessary for the performance of his duties as
auditor.

Punishment for Default [Section 204(4)] . _

If a company or any officer of the company or the company secretary in practice,

umtravenes the provisions of Section 204 of the Act, the company, every officer of the company

. s is in default, shall be liable to a penalty of 7 2 lakhs.
ethe company secretary in practice, who is in [Companies (Amendment) Act, 2020]




SECRETARIAL STANDARDS

The Institute of Company Secretaries of India has announced that the Secretarial
Standards on Meetings of the Board of Directors (SS-1) and General Meetings (SS-2) have been
revised and the revised Secretarial Standards have received approval from the Central
Government. The revised Secretarial Standards shall be applicable for compliance by
Companies (except the exempted class of companies?) from October 1, 20172,

History of Secretarial Standards

The Secretarial Standards are formulated by the Institute of Company Secretaries of India
(hereinafter referred to as "ICSI") which was constituted under Section 3 of the Company
Secretaries Act, 1980. The Secretarial Standards once formulated are then approved by the
Central Government through the Ministry of Corporate Affairs. Earlier, the Companies Act, 1956
provided that the Secretarial Standards were "recommendatory” in nature but the enactment of
the Companies Act, 2013 made implementation of the Secretarial Standards in a Company
"mandatory".

The Secretarial Standards are developed to be in conformity with the provision of the Companies
Act, 2013 and in case any amendment in the Companies Act, 2013 leads to a Secretarial Standard
to be inconsistent with the provisions of the revised Act, then the provisions of the revised Act
shall prevail.

Relevant Provisions of the Companies Act, 2013

e Section 118 of Companies Act, 2013
(10) Every company shall observe secretarial standards with respect to general and Board
meetings specified by the Institute of Company Secretaries of India constituted under
section 3 of the Company Secretaries Act, 1980, and approved as such by the Central
Government.

e Section 205 of Companies Act, 2013
(1) The functions of the company secretary shall include: (b) to ensure that the company
complies with the applicable secretarial standards; Explanation- For the purpose of this
section, "secretarial standards" means secretarial standards issued by the Institute of
Company Secretaries of India constituted under section 3 of the Company Secretaries
Act, 1980 and approved by the Central Government.

Original Notification for Implementation of SS-1 and SS-23

The Secretarial Standards on Meetings of the Board of Directors (SS-1) and General Meetings
(SS-2) were approved by the Central Government under Section 118(10) of the Companies Act,
2013 on April 10, 2015 vide letter No. 1/3/2014-Cl/I* and were published in the Official Gazette on
April 23, 2015 vide ICSI Notification No. (1) SS of 2015. Companies were required to use the
Secretarial Standards with effect from July 1, 2015.

What is Secretarial Standards on Meetings of the Board of Directors (SS-1)



This Standard prescribes a set of principles for convening and conducting Meetings of the Board
of Directors and matters connected to the convening and conduct of the Meetings. This Standard
is also applicable on Meetings of the Committees of a Company's Board, unless stipulated
otherwise. The Standard is applicable to all Companies incorporated under the Companies Act,
2013 except One Person Company in which there is only one Director on its Board.

What is Secretarial Standards on General Meetings (SS-2)

This Standard prescribes a set of principles for convening and conducting General Meetings of
the Company and matters connected to the convening and conduct of the Meetings. The Standard
also deals with the conduct of e-voting and postal ballot. SS-2 is applicable to all types of General
Meetings of all companies incorporated under the Act except One Person Company (OPC) and
class or classes of companies which are exempted by the Central Government through
notification.

Why are Secretarial Standards Required

Companies follow diverse secretarial practices which have evolved over time through varied
usages and as a response to differing business cultures. For example, the Companies Act, 2013,
does not specifically provide for when Agenda and Notes on Agenda for a Board Meeting should
be sent to members of the Board. SS-1 provides that the Agenda & Notes on Agenda for a Board
Meeting must be sent at least 7 days prior to the Board Meeting thereby giving the Directors
sufficient time to prepare and arrive at informed decisions. The Secretarial Standards help to
integrate, harmonize and standardize such corporate governance practices across all Companies
providing better monitoring of compliances and strengthening the Board processes.
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ing is th ONLINE FILING OF DOCUMENTS
e filing 15 the electronic submissign of infi - : :

egulating agency to decide the criter; information that is required by law. It is up

i ically and what types of inf x ypes of information must be filed

#ctl'm‘ . 1 m ormation can be submitted in hard form
[pmpanies can do Online Filing in three different : copy :

1. The Company representative can upload th ways :

«annual Filing Corner’ link pload the e-Forms on the MCA portal through the
. i : ink (after registering oneself as a user of the portal) at his
convenience irom his office/home, This is the most . £ o-Fili
The Company representati & most convement way of e- ling.
L gigitally signed bp i ative can prepare the e-Forms as per guidelines, get them
}E?t thi neg: et '?R:; 2 auﬂ}ﬂ““ﬂ signatory, copy them in a CD or a pen drive and
e gistrar's Front Office” (RFQ). RFO staff will assist in uploading
of e-Forms on MCA portal

3. The Company representative can also contact any of the Certified Filing Centers
(CFCs) for the Annual Filing of e-Forms by paying the service charges to the CFCs.

Points to be taken care of while annual online filing
Every company is required to file the annual accounts and annual return as per The

Companies Act, 2013{ within 30 days and 60 days respectively from the conclusion of the

Annual General Meeting. The ROC filing of annual accounts is governed under Section 129(3),

137, of The Companies Act, 2013 read with Rule 12 of the Company (Accounts) Rules, 2014

and annual return is governed under Section 92 of the Companies Act, 2013 read with Rule 11

ofthe Companies (Management and Administration) Rules, 2014.

1. Balance Sheet and Profit & Loss Accounts are to be filed as two separate documents
with different e-Forms.

2. Each e-Form along with the relevant attachment(s) should be less than 2.5 MB.

4. The Balance Sheet, Profit & Loss Account and Annual Return are filed as attachments
to the respective e-Forms.

4 The MCA database in respect of Authorised Capital and Paid-up Capital needs to be
verified by the respective Companies, as it may not be correct. The Companies are
requested to apply for correction of Master Data, should they find any discrepancies.
In the meantime, the Companies can declare the correct amount of Authorized Capital
and Paid-up Capital in the respective annual filing Forms.

5. The company shall prepare its books of accounts and keep at its registered office. If
the company chooses to place at any other place, then the company will have to file
AOQC-5 by passing a board resolution.

B. While uploading the forms, care should be taken that the form is the latest version
as provided on the MCA. .

PROCEDURE OF ONLINE FILING

The procedure of ROC filing the annual return and annual accounts can be easily

Understond by the following process : : ; .

(i) Hold a Board Meeting to : ® Authorize the auditor for the preparation of financial
statements as per Schedule III of the Companies Act, 2013. * Authorize the Director
or Company Secretary for preparation of Board Report and Annual Return as per the

_ Companies Act, 2013. ; -
(ii) Hold anather Board Meeting for approving the draft financial statements, Board

_ Report and Annual Return by the directors of the company.
i) Conduct the Annual General meeting of the Company and pass the necessary
resolutions. Please note that the financial statements are considered final only when
the same is approved by the shareholders at the General Meeting.
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Name of | Purpose Attachments | of filing ., o 0 TOMOANY
. E-form of E-form - 15 days f‘mﬁﬁe E:E:E EEITMJ'
orm ADT-1 | Appoi Appoi ' A i
ma | Lo, | s Companies, i
of Auditor Confirmation Company, One Persog
Letter from - __|Company
i T | Compeny ~the | Private  Company,"
Form AOC-4 | Filing of Board Report along 30 d-lj'l]mimﬁ“; the Public Um
and Form Annual with AOeg | AGM (In case of | Companies, One
Eﬂyﬂc-i EF:} Accounts MGT-5, AOC-2, ggc - hin Person Company
in case CSR Repart, close
Consolidated Corporate ld'ﬂ"mthu )
financial Governance of financial year
statementa) Report, Secretarial
| Audit Report etc. as |
per the nature of
Company and fin-
~ ial state " N — P S -
Form AOC-4 | Filingof | XML document of | 30 days from the | Listed companien in
(XBRL) Annual financials of the | conclusion of the | India and their Indian
Accounts in Company | AGM subsidinries  (or) g
XBRL mode : public company With
| paid-up capital = §
| | erores lor)  With
o ) | [— - turnovers (0 croros
Form MGT-7 | Filing of List of | 60 from the = Private (‘ompany,
Annual shareholders, . conclusion of AGM. = Public Limited
Return debenture holders, | Companies, Linted
Elhﬁl’ll?-ﬂ Transfer, Enmpnnf. One Person
S — : A8 .| Compan
Form CRA-4" | Filing of Cost | XML of Cost Audit | 30 days from ihe | Companies prescribed
Report receipt of Cost | as per The Companies
Audit Repart (Cost records and Audit
| ﬁ:ﬂ. 2014 amended
Form i of | Certified true copy | 30 days from m time to time. ____
MGT-14 resolutions of the resolution the | Public Companiea and
with  MCA date of Board | Listed  Companies
regarding | (Exemp- ted for private
Board Report companies)
and Annual
Accounts '
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WINDING UP OF COMPANIES
ING UP

OF WIND —
MEANING AND DEFINITION the legal personality of company

The winding up is the process of putting an end €1 8 5/ o mal businegs
corporate b:;]d;.a, El:r?i;; tt]huFuI;muﬂs mf company Ceases :_?]ig,e.;] i._-‘.:r I;:::'ing off th: i;:ﬁ:: %
assets of the company are sold and the |3"_"""'L'“°""":ls - t_l]lw members in proportion “:.n_
liabilities. If any surplus is left, it is Pﬂl::ﬁ:]:istratur called an official ]iquiduiure;:
contribution to the capital of the company. An admin! ' i d distribyy
nppnjnl;gd and he tﬂ-l‘lﬂg control of the company collects its assels, pays its debts an dlﬁtﬁ I:":Itg!
the surplus, if any, among the members. . \ .

According tnyPrufemfr Gower, “Winding up of a company 15 the P"r“‘:mr”.:’h“”h-"’ the lify
of a company is ended and its property is administered for the b"-'n:: ILtuIr.. § membery ypg
creditors. An administrator, called a liquidator is HPPﬂlﬂt'Ed and dE'. a_,;'sl ::unlml OF the
company, collect its assets, pay its assets, pay its debts and finally distributes any surplyy
among the members in accordance with their rights.”

DIFFERENCE BETWEEN WINDING UP AND DISSOLUTION

Winding up and dissolution of the company is not the same thmg' A company I8 not
dissolved immediately, on the commencement of winding up proceedings. Winding up is the
prior stage and dissolution is the next.

On dissolution, the name of the company is struck off by the Registrar from the Register
of Companies i.e., it ceases to exist. While on winding up, the companies’ name is not atruck
off from the register. The legal entity of a company remains even after the commencement of
winding up and it can be sued in a court of law. Dissolution is the final stage of the companyy
winding up process. But a company can be dissolved without winding up under cerlain
circumstances such as when it merges with another company.

The main points of difference between winding up and dissolution are as follows -

_ Basis | Winding Up "~ Dissolution
Meaning

In winding up the assets of the company are [The legal existence of company is brought
sold and the proceeds are utilised in paying off |an end by dissolution.
__ |thedebts and other liabilities of the company.
Stage It is the first stage of terminating the life of a It is the final stage where the existence of
_company. Winding up precedes dissolution. |the company is put to an end by Court,
Role of ' The winding up proceedings are carried out 'In case of dissolution, no such proceedings
liguidators by an official liquidator of the company. | are carried out by the liquidator. The order

i : , of dissolution is mad
Hule_nf Creditors can prove their debts in I:heiﬂmdil.nré]_m'n'_nm' 'ﬁfqgfiﬂﬁrﬁgigﬁ'm'ﬁ_
ereditors __|winding up. —dissolution of the company.

Intervention The order of the court is not e . _ oy
of Court case of winding up of the mmEEL__J :mm-tnmu_imm essentially requires order of the
Struck off of {In winding up, the company's name is not On. dissslution, the ra—s -

name struck off from the register. The legal entity 'struck off by name of the company ¥
of 8 company remains ey , the Registrar from the Register
B peinags a2 "_“ after the of Companiag Le., it ceases to exist

B
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MODES OF wing -
e winding up of a company may he iy ING UP

I Under the Companies Act, 2013
n Under the Insolvency and Bankruptey oge,

255

2018.
L mD‘Eﬂ OF HMDmG up 1

i

: !

pER THE COMPANIES ACT, 2013 - UNDER

et W Ve
» Liquidation process during or after CIRP |

 Voluntary Liquidation (Section 58)
; A) of the Companies Act : et = gt

Section 2(344) o the Uompanies Aet, 2013 provides that “Winding-up” means winding up
e this Act or liquidation under the Insolvency and Bankruptcy Code, 2016, as applicable.

WINDING UP UNDER THE COMPANIES ACT, 2013

ry Winding-up by the National Company Law Tribunal
M!Iwhﬁ":ﬂdinﬁ up of a company by an order of the Tribunal is called the compulsory winding
qp. Section 270 of the Company’s Act contains the cases in which the company may be wound
wthg’!"rlbﬂﬂﬂ-l- The Tribunal will make an order for winding up of a company.
(i) Suo motu or (i) on an application of the company or any person epecified in Section 272.
grounds for Compulsory Winding-up (Section 271)

The company may be wound up by the Tribunal under the following circumstances :

(a) if the company has, by special resolution resolved that the company be wound up by
¢he Tribunal;

(b) if the Tribunal is of opinion that it is just and equitable that the company should be

up;
Fﬂ“?:} ltPthB company has made a default in filing with the Registrar its financial statements
or annual returns for immediately preceding five consecutive financial years;

(d) if the company has acted against the interests of the sovereignty and integrity of India,
the security of the State, friendly relations with foreign States, public order, decency or
morality;

I:eﬁ.?l' the Tribunal is of the opinion that the affairs of the company have been conducted
ina fraudulent manner or company was formed for unlawful purpose or the persons concerned
in the formation or management of its affairs have been guilty of fraud, misfeasance or
misconduet in connection therewith and that is proper that the compan ; be wound up;

(f) if a company is unable to pay its debts.

L. Special Resolution by Members : Sometimes, the company passes a special resolution
 the effect that the company is wound up by the Tribunal, Generally, shareholders have full
freedom to decide the course of action a company should adopt. They are best judge of the

of the company. Hence they can pass a special resolution (at least 75% of members
ttending and voting) for winding up. On passing of such resclution, company or contributors
“n file a winding up petition. —
. However, the Tribunal is not bound to order the winding up of the company. This power
% discretionary and may not be exercised where winding up would be opposed to the public or
"“mpany’s interests. 1 _ o 1
company has to call general body meeting and pass a special resolution including the

| fgﬁ:ﬂlﬁﬁt&q statement w/s 102 appended there to as to why such winding of the company is
for.

A
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2. Junt and Equitable : Where the Tribunal is of the “p"!":;l::j“p af ih: ,l.::.:l: ”"'““ihlm_
that the “ompany should be wound up, it may order the win e Wi Pty %
r:n-riluunﬂl N givon g vory wide discretionary power to order the winding uj urit "“F"'nr.
desirnblp, e _

Under the ‘just and equitable’ clause, the Tribunal will m:‘ m“tlﬁlrnrf.i }rr:;;::[‘l::::ll,;n“”' ! thy
Pelitioner  hgg alternative remedy, for instance by ma m“t.u i gy “}H Uity
Section 241/242 Parallel adjudication of the two proceedings h"; ik “Minery,
Judicial time ang Lo nvoid conflicting orders being P“““-mf-" by two nrud m' uitable ¢l

here minority shareholders filed winding up petition on Just HI:I lrt held ; R:;"“ Bty
on allegations of lack of probity, oppression and mismanagements, the court he du r fing
that ng Erievances werg brought before the Board or the general mu-.-ungl;:n lh"m, We
nlternative remedy available under Seetion 241/242 and the company haa been Finning j,
profit and thus the said petitig a8 dismissed.
Mn ﬂ!mnnﬁrudhu v. Saraya Sugar Mills Ltd, F! ﬂ'l'ﬁ.rr (1598 31 [!ump..l!nl.ml_ 140 Al

To invoke “just and equitable” clause there must be material to show that it i jug And
equitable not only to petitioner but also to company and all its shareholders. Thus whep, only
allegation was that in some year company’s production had fallen, this E:_tulld be no groung g,
winding up particularly when the company was continuously giving 1hnnun W ik
sharcholders—Prem Seth v. National Industrial Corporation. Ltd. (2002) HHLHLPL 636 (Dolhj),

Some of the instances where the court (now Tribunal) has ordered winding up op the
ground of being just and equitable are as under.

(i) Compete deadlock : In the event of total deadlock in management of a company whep,
meetings of directors are not possible, although powers of Board can be exercised by
members in general meeting, shareholders are also not on talking terms and thors i8 no
relationship of trust and confidence, The only remedy would be to make a winding up order

(ii) When the Substratum of @ company is gone : The substratum of a company would "
deemed to be gone when (a) the subject matter of the company is gone, or (b) the object. for
which it was formed hag substantially failed, or (c) it ia impossible to earry on the business of
company except at a loss. Where a company sold its undertaking but there is some business
with it which could be carried on it cannot be sajd that the substratum has disappeared. The

A patent which was to be granted by the Government of Germany. The German patent was
never granted. On a petition of a shareholder it was held that the substratum of the company
had failed and it was impossible to carry on the ohjects for which it was formed and therefore
it was an equitable that the company should be wound up.

|Res. German Date Coffee Company (1982) 20 Ch. 169]

Where a compauy kept on deferring payment of the principal and interest dues in spite
of demands and vacated its registered premises: and the managing director was not availeble
to carry on day-to-day administration of the company—Industrial Development Corporation of
Orissa Ltd. v. Hira Steels & Mfag';ﬁitd. {195211:; Comp. Case. 377 (Ori).

{111} Oppression of Minority : en share ers holding majority votin power adopt an
oppressive attitude towards minority shareholders, it is just and e.qujtahlf to wind up the
com :

ﬁ?ﬂyﬁﬂmkﬂﬁmﬂﬁ : When the object for which the company was formed is fraudulent
or illegal or it becomes illegal subsequently, |

Universal Mutual Aid and Poor Houses Association v. Thoppa Naidu, A 1R. (1933) Mad
16. The main object of the company in this case was to conduct a lottery. Some of its othe!
objects were charitable. Held, the company is wound up as being one formed for an illegal

purpose.
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Lossen - When the '

i,'-:r;,um!ll:-lt;‘ hope of rmn?ﬂuzizzgnxu“: be carried on except at a loss, i.e., where there is
nd These are only illu&trﬂ.ﬁ'\rg ETounds B E:Dﬁt .

it may, however, be noteq that v under lh:m clause and not ur.haustt_vﬂ_.

s b ; relief unider just and equitable clause is in the nature of
y resort remedies are not effective enough th I t by the
inza ﬂumtruc:;-l:f: :f\mlﬁtld ti:ﬂ:ﬁd::: 1:;3 wilz; not
or ch ; '

ﬂrd’[‘;: ;‘irghunnm :;?{;:':‘ha:'ﬂgt‘:‘_“}mh when remedy w's 241 and 242 is available :
 ofhearing the petition and n F':' ition on question of winding up on the facts existed at the
pime time of presenting the 10l merely on the date of the petition. If the facts which existed
:ﬂ t.h;d b vl i petition had subsequently melted away, that would be a case for

3. Fﬂ“'-l-l":l‘i'}h File Financial Statements or Annual Returns with the Registrar [Section
g71l 211."9 Tribunal may order winding up if the company has made a default in filing with
the leatrur 8 hf'hnm sheet and profit and loss account or annual return for any five
onsecutive financial years. It means if default is less than consecutive 5 years, the winding
up order ghall not be passed.

4. When Company Acted against the Interest of Sovereigniy and Integrity of India
|Section 21_1] DA company may be wound up if it has acted against the interests of sovereignty
and integrity of India, the security of the state friendly relations with foreign states, public

_decency or morality. |Section 271)

But the Tribunal shall make an order for winding up of a company on application made
by the Central Government or a State Government.

5. Fraudulent conduct of affairs : The tribunal is of the opinion that the affairs of the
company have been conducted in a manner or the company was formed for fraudulent or
unlawful purpose or the persons concerned in its formation or management of its affairs have
been guilty of fraud, misfeasance or misconduct in those connections and that is proper that
the company be wound up. This clause can be activated by an application by the Registrar or
by any other person authorized by Central Government by notification.

6. Unable io pay its debts : A company shall be deemed to be unable to pay its debts :
ja) If the ereditor, by assignment or otherwise, to whom the company is indebted for an amount
exceeding T 1,00,000 then due, has served on the company, by registered post or otherwise, a
demand to pay the due amount and the company has failed to pay the sum within 21 days
after the receipt of demand or to provide adequate security or re-structure or compound the
debt to the reasonable satisfaction of the creditor; (b) If any execution or other process issued
on & decree or order of any court or Tribunal in favour of a creditor of the company is returned
unsatisfied in whole or in part; or (c) If it is proved to the satisfaction of the Tribunal that the
company is unable to pay its debts.

PETITION FOR WINDING UP {Section 272)

According to Section 272, a petition to NCLT (National Company Law Tribunal) for the

Winding up of a company shall be presented by : (a) the company; (b) any creditor or
creditors, including any contingent or prospective creditor or creditors; (c) any contributory or
contributories; (d) all or any of the prior parties whether taken together or separately; (e) the
Registrar; () any person authorised by the Central Government in that behalf;, or (g) in a case
falling under clause (¢) of sub-section (1) of section 271, by the Central Government or a State

be

ent.
The above provisions are discussed as follows : N
1. Petition by the Company [Section 272(1Xa)] : A company may present a petition for
Winding up by the directors provided the members of the company have passes the special
"solution authorizing the directors to do so.
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. Eﬂ“}[b}] : Every person why hag

2. Petition by any Creditor or Credilors [Sectio contingent 18 2 creditor ang g, .

pecuniary claim against the company whether actual Dre Tribunal. Before this petition
person is competent to file a petition for winding up by o of the petition and such leave
leave of the Tribunal shall be obtained for the admissic mefacie case for the wingip,

4 ig @ pri
not be granted, unless in the opinion of the Tribunal thﬂl‘ﬂtl;np;ueu as the Tribunal thiny,
up of the company and until such security for costs has

reasonahble. ny's inabilit

A creditor who is proceeding against the company o0 the m“"g;mzl?}qg &5 Petitiu:: "':Eg
its debts has to proceed under the Insolvency and 'mmj can be entertained

the Companies Act is not going to be entertained. A creditor’s Pat%mhle under this Bectiunundﬁ
this section only if it is based upon any of the grounds now avey on liable to th:ii:

3. Petition by the Contributory : A contributory means & Bre o holder of ful,
towards the assets of the company at the time of winding up and mfim o o ﬁ:l!;,n
paid up shares. He shall be entitled to present a petition for the win : Eat.?;h pany, in
spite of the fact that he may be the holder of fully paid-up shares, oF E3%% 0 - FERAY may
have no assets left for distribution among the shareholders after the Satisiaction of jts

liabiliti
iabilities. :fed in the above three clauses.

4. Petition by all or any of the persons 8pecl . ,
5. Petition by the Registrar [Section 272(1)(e)] : The Registrar of the Companies shall be
entitled to present a petition for winding up on any of the grounds of winding up by the

Tribunal, except where the company has passed a special resolution. But he shall not present
a petition on the ground of the company's inability to pay its debts, unless it appears to him
either from the financial condition of the company as disclosed in the balance sheet or from
the report of the Inspector.

Provided further that the Registrar shall obtain the previous sanction of the Central
Government to the presentation of a petition and the Central Government shall not accord its
sanction unless the company has been given a reasonable opportunity of making

representations.

POWERS OF NATIONAL COMPANY LAW TRIBUNAL [Section 271]
Section 273 lays the following powers of Tribunal in relation to the petition for winding
up :
1. Making Up of an order by Tribunal : The Tribunal may, on receipt of a petition for
winding up under section 272 pass any of the following orders, namely : (a) dismiss it, with or
without costs; (b) make any interim order as it thinks fit; (c) appoint a provisional liquidater
of the company till the making of a winding up order; (d) make an order for the winding up of
the company with or without costs; or () any other order as it thinks fit. Provided that an
order under this sub-section shall be made within ninety days from the date of presentation
of the petition. A
2. Refusal By Tribunal : Where a petition is presented on the ey ey
equitable that the company should be wound up, the Tribunal myﬁrzﬂ i];a;;tkl:m:der
of winding up, if it is of the opinion that some other remedy is available to the petitioners and

that they are acting unreasonably in seeking to have the company wound up instead o

pursuing the other remedy.
PROCEEDURE FOR WINDING UP BY TRIBUNAL

The procedure for winding up by the Tribunal is as under

1. Filing Up of Petition [Section 272] : A petition has to be filed i for the
winding up of a company under Eectliun 272 of the Act. The petition r.atE &pﬁm hy any¥
company, creditor, contributory, registrar, any person authorized by Central Government o
in cases of national security and integrity, the State or Central Government itself. EverY
petition, application or reference shall be filed in form as provided in Form No HEL’I;-I-
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&t :‘: ::Irlﬂ::‘:-::z;:al |‘:q”,"““f’ '3_?"” - The tribunal an receipt of such petition for winding
pall PE on. The trib 4 ;"' chion 1371'.““!“! Act within 80 diys from the date of presentation

f the petit ke rdsmm ean dismiss it, make an interim order, appoint a provisional
& = apor, MAKS AR OFORT for winding up or muke any other order in its regard. The tribunal

£ “I = "
:II:"" give nlbl:«l:i‘;ﬂi:li:‘ apposite party _tm fore nppointing n provisional liguidntor and give them
;pwﬂ““"""r weir representations. Such notice has Lo be provided in Form Nuo, NCLT-5.
g, Directions .ﬁﬁ'ﬂﬂﬂ.ﬂ’ Statement of Affairs [Section 274] : IF an order for winding up has
qsed by the tribunal under section 273, then under section 274 of the Act, the directors

peett PP flicers of th
ther O e company have to submit the completed and audited books of accounts

i} F i
:;“3] + company \l-‘ll-hlll'l 30 dﬂ}’lﬂ of such order being passed by the tribunal to the provisicnal
Hquidﬂmr‘ If the mqu:.rer!mnt is contravened, the director or officer shall be liable for fine ol
W onment under section 274(4).

mpT? : i

M4, Appoint Company Liquidators Section 276] : The Tribunal shall appoint a provisional

jquidater or & company liquidator at the time of passing an order for winding up of the
y. On appointment of such provisional or company liquidator under section 275 of the

ompany: =
guch hquu:'!ﬁtﬂr shall file a declaration within 7 days from the date of appointment about
 conflict of interest or lack of independence in respect of his appointment.

if the company 15 & listed company the registrar has to notify the same in the atock exchange
<here the securities of the company being wound up are listed. Within 3 weeks of such order
of winding up, the company liquidator shall make an application to the tribunal to constitute
; Winding up Committee to assist and monitor the process of liguidation. The convener of
qecting conducted by such committee will be the Company Liguidator. He has to place before
the tribunal a report about the meeting on monthly basis. He shall prepare a draft final report
for approval of the committee and the final approved report will be submitted by the Company
iquidator to the tribunal to pass dissolution order for the company.

. No other legal suit or proceeding

5. Stay of Suits eic, on Winding up order [Section 2791
qan commence against the company once an order for winding up has been passed by the
(Section 279)

tribunal.
6. Jurisdiction of Tribunal [Section 280] : The tribunal shall have jurisdiction under

section 280 of the act to either dispose or entertain certain suits or proceedings or claims

against the company.
7. Submission of Report by Company Liguidator [Section 281] : The company liquidator,
report to the Tribunal within 60 days of passing

under section 281 of the act, has to submit a
ist of particulars as mentioned in the section. The

of order of winding up. The report must consi
liguidator may also have to make a report on the viability of the business of the company and

any further reports as he deems fit.
8. Directions of Tribunal on Report of Company Liquidator [Section 282] : After properly
liguidator, the tribunal, under section 282 of the act,

serutinizing the report by the company
shall fix & time within which the entire proceedings shall be completed and the company shall
be dissolved. The tribunal may also order sale of the company. For the same a sale committee
inder section 282 of the act may be appointed to asgist the company liquidator in this matter.
If the report of the liquidator speaks of fraud in respect of the company, the tribunal will
“nduct an investigation and order the company liquidator to file a criminal complaint against

Persons involved in that fraud, under section 282(3) of the act, .
[Section 283] : When the order for winding up has

5. Custody of Company’s Properties
Epumd, ﬂj‘lﬂ {umpan:,r liquidator, under section 283 of the act, on the order of the trihm::a],
the take into his custody and control all the property, effects or actionable claims to which
oo Pany is entitled. The liquidator may call upon any person specified to give any papers,
ks, assets or money in their possession to the liquidator.
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: ns of Assets [Section 285] : py
unt:ibuturies, cause rectification '
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10. Settlement of List nrcmuﬁau:?m;:{nd 'f.ﬂﬂ e
. , ea : R

e et e s o

11. Advisory Committee [Section 287] : While passing thed 'u?]rﬂﬂl'f of ﬂll:gal:tp’tu idTTllhuuﬂ
shall pass an order to set up an advisory committee under 62 of 12 members helin Y the
liquidator and report to the tribunal as directed. It shall consist of L& B Membery,
ereditors or contributories of the company. - :

e " ; d contributories of the

The company liquidator shall convene a meeting of creditors :;atcth e tribunal can d::; de

within 30 days from the date of order of winding up 9 e
composition of the committee. The committee shall be chaired by £ag Campaiy [.-]ng,da!;n .
12, Submission of Periodical Reports to Tribunal [Section 288 : The Company Liquidate,

under section 288 of the act is liable to make periodical reports to the Tribunal to update aboy;

the progress of winding up.
13. Pmrn“:-lnd Ifuli]:: of Company Liquidator [Section 290] : Powers and duties of

company liquidator have been given under section 290 of the Act. _
WINDING UP UNDER THE INSOLVENCY AND BANKRUPTCY CODE, 2016

VOLUNTARY WINDING UP |
The Process of Voluntary Winding up of solvent company 18 Dow shifted from the
Companies Act, 2013 to Insolvency and Bankruptcy Code, 2016 w.e.f. 1st April, 2017,
Some of the major differences as compared to earlier regime are as follows :
= Shifting of Powers from Official Liquidator to Insolvency Professional.

[ The Section 275 of Winding up of a company under the Companies Act, 2013 for tié,

appointment of Company Liquidators have been replaced by Insolvency Professionals, who are!
appointed and governed by the Tribunal as per Insolvency and Bankruptcy Code, 20186. .

e Jurisdictional Authority has been shifted from High Court to National Company Law
Tribunal (NCLT).

* Governing sections and corresponding rules and regulations for Member's Voluntary
Winding is now shifted to Section 59 of the Insolvency and Bankruptey Code, 2016 (IBC).

» Timeline for carrying out the Voluntary Winding up process under the IBC ia of 12
months, however in the event of Liquidation process continuing for more than 12 months, the
Liguidator has to submit Annual Status Report indicating the progress of such Liquidation.

» The shifting of Jurisdictional Authority from High Court to NCLT will result into faster
execution and settlement of cases since Insolvency Professionals have been bestowed upon
with powers for completing the winding up process and reporting to NCLT.

# The corporate person shall from the liquidation commencement date cease to carry on
its business except as far as required for the beneficial winding up of its business.

* The liquidator shall preserve a physical or an electronic copy of the reports, registers
and books of account referred to in Bagulatiouu B and 10 for at least eight years after the
dissolution of the corporate person, either with himself or with an information utility.

The provisions concerning to Voluntary Winding up of company was specified in section)
304-325 of the iﬁpﬂiﬁ tﬂﬁ?ﬂla- As the IBC got the President assent on zsfﬂaﬂmﬂj

r section 255 schedu of IBC the sections of V RIS itted
s ths Coriipeinies Ak, 2018 oluntary winding up were ‘0 ;
VIA Notification No. IBBI/2016-17/GN/REG010 dated 31st March g notified
the Insolvency and Bankruptcy Board of India (Voluntary uq“idaﬁnhggilgg[;;u]aﬁmﬁ-f
12017, The same has been published in the official gazette. As a result of the same H’-ﬁffﬂg‘
April, 2017 voluntary winding up shall be conducted un Code:
2016 (hereafter referred as “IBC”). e lnsclyencyand Reakr s
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fVoluntary Winding Up

F"ﬁe T.-;dmg up of a Company can a]s, be done voluntarily by the members of the
il
w]}[‘:l; the company.

p The e i, rs mening s oo rquiin e opany o 1
wound up volu Y 85 a result of the expiry of the period of its duration, if any,
fized by 1t articles of association or on the occurrence of any event in respect of which
the articles of association provide that the company should be dissolved.

he Voluntary Winding up process applies where the directors and shareholders decide to

rading of their solvent limited company,

#.)) Convene a Board Meeting with two Directors or by a majorily of Directors :
, Pass a resolution ﬁH' proposal of Voluntary Liquidation of the COmpany.
prepare a declaration from majority of the directors of the company verified by an
affidavit stating that :

o they have made a full inquiry into the affairs of the company and they have formed
an opinion that either the company has no debt or that it will be able to pay its
debts in full fr?::n the proceeds of asseta to be sold in the voluntary winding up and

« The company is not being liquidated to defraud any person - section 59(3)(a) of
Insolvency Code, 2018,

» File the declaration with ROC in e-form GNL-2,

» There should be an Attachment to Declaration :

» audited financial statements and record of business operations of the corporate
pE;'EI:m for the previous two years or for the period since its incorporation, whichever
is later;

+ areport of the valuation of the assets of the corporate person, if any, prepared by
a registered valuer.

(2] Convene a General Meeting:

Within 4 weeks of passing of above said declaration hold the meeting of shareholders for

the following purposes :

» Pass a Special Resolution for approving the proposal of Voluntary Liquidation of the
COmpany.

v Appoint an insolvency professional to act as the liquidator. Resolution should contain
the terms and conditions of the appointment of the insolvency professional, including
the remuneration due to him.

» File the special resolution with ROC in e-form MGT-14.

%) Approval of Creditors if Company owes debi :

+ [fthe company owes any debt to any person, creditors representing two-thirds in value
of the debt of the company shall approve the resolution passed above by the
shareholders within seven days of passing of such special resolution,

* Approval can be by holding of Meeting, by Consent of 2/3 of creditors in writing ete.
“mpany will place the copy of resolutions before the ereditors for their approval,

. -‘Wﬂllmtaq.r liquidation for a corporate person shall be deemed to have commenced from

.: the date of passing of the resolution.
;ﬂ,'_l[;“ﬁ{iﬂ Announcement by the Liquidator : . grazee
@ liquidator shall make a public announcement in Form A of Schedule I within five
¥ from his appointment.
* The Public announcement shall ¢ Call upon stakeholders to submit their claims as on
ulﬂ_hquidaﬁuu commencement date; and ® Provide the last date for submission of claim,

Which shal] be thirty days from the liquidation commencement date.

B "
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* The announcement shall be publizhed :

* In one English and one regional language newspaper with wide circulatig,
location of the registered office and principal office, if any, of the COTporat, A thy
and any other location where in the opinion of the liquidator, the corporg, :m“'"
conducts material business operations, oy

* On the website, if any, of the corporate person; and .

* On the website, if any, designated by the Board for this purpose,

(5) Proceedings by Liquidator :

The liquidator shall submit a Preliminary Report to the company within 45 days
the liquidation commencement date. The liquidator shall preserve a physical ag well
an electronic copy of the reports for eight years after the dissolution of the COrpop -
person, e
The liquidator shall maintain the registers and books as may be applicable, iy relatj,
to the voluntary liquidation of the corporate person, and shall preserve them for 4 PErin:
of eight years after the dissolution of the corporate person.

Where the books of account of the corporate person are incomplete on the liquidatiey

commencement date, the liquidator shall have them completed and brought up.t, date
with all convenient speed, '

s The li_qujldnh:-r shall keep receipts for all payments made or expenses incurred by him
« The liquidator may call for such other evidence or clarification as he deems fit from &

Claimant for substantiating the whole or part of its claim,

The hquidator shall verify the claims submitted within thirty days from the last date
for receipt of claims and may either admit or reject the claim, in whole or in part, a3
the case may be, as per section 40 of the Code.

A creditor may appeal to the Adjudicating Authority against the decision of the
liquidator as per section 42 of the Code.

The liquidator shall prepare the list of stakeholders within forty-five days from the last
date for receipt of claims with following details : ® The amounts of claim admitted, if
applicable, * The extent to which the debts or dues are secured or unsecured, if
applicable, » The details of the stakeholders, and * The proofs admitted or rejected in
part, and the proofs wholly rejectad.

The liquiiiﬂtﬂl‘ shall open a bank account in the name of the corporate person followed
by the words ‘in voluntary liquidation’, in a scheduled bank, for the receipt of all moneys
due to the corporate person.

All payments out of the account by the liquidator above five thousand rupees shall be
made by cheques drawn or online banking transactions against the bank account.
The liquidator shall distribute the proceeds from realization within six months from
the receipt of the amount to the stakeholders.

(6) Completion by Liquidator :

The liquidator shall endeavor to wind up the affairs of the corporate person within 90
year from the voluntary liquidation commencement date, i
In the event of the voluntary liquidation continuing for more than one yeen
liquidator shall : v
« call a meeting of the contributories of the corporate person within fifteen day* *
the end of the year in which he is appointed, and at the end of each succeedin® yeah
and
« Shall present a Status Report indicating progress in liquidation, including
(i) Settlement of list of stakeholders,
{ii} Details of any property that remain to be sold and realized,
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~ (i) Distribution madg g 4. — =S ..
o1 Dhiatribut: stakehplq
Distributi ers,
::‘;}Develnp;ertgnf:nm]d I:I'n:'.'p?rty made to the stakeholders,
oo atial litigation, by or against the corporate person.

close an ayg; SR :
the recelpts and Paymentsg pert;'tﬂd account of the voluntary liquidation showing

ommencement date, ning to liquidation since the liquidation
m pletinnﬂr:?:gu i Report .
chm a e ligus : .
- ?;sisting of : AWidation process, the iquidator shall prepare the Final Report
, Anaudi

ted accoun ;
. .tuff'he voluntary liquidatign, showing the receipts and payments

i e liquidati ;
+ A statement d-&munstrating that iquidation commencement date; and

(i} the assets of the company haa.bmn disposed of;

o pany has been discharged to the satisfaction of the creditors;
(iii) No litigation is pending against the company or sufficient provision has been

made to meet the obligations arisi b inc Hitienti
, Sale statement in respect of a]] asgats Eﬂlﬂt-ﬂmjf]jng : any pending litigation.

(i) the realized value;
(ii) cost of realization, if any;

(i1) the manner and mode of sale;

(iv) an explanation for the shortfall, if the value realized is less than the value assigned
by the registered valuer in the report of the valuation of assets

(v} the person to whom the sale is made; and

(i) any other relevant details of the sale,

(B) Submission of Final Report/Application with NCLT -

+ The liquidator shall send the Final Report to by registered post at their registered
address and by electronic means :

» The contributories of the corperate person:
« The registrar; and
« The board.

» Where the affairs of the company have been completely wound up, and its assets
completely liquidated, the liquidator shall make an application to the NCLT in form
NCLT-1 for the dissolution of such company.

(9) Order by NCLT : |

The Tribunal shall fix a date for the hearing of the petition. Where the Tribunal is satisfied

with the application, NCLT pass an order that the corporate debtor shall be dissolved from

the date of that order and the corporate debtor shall be dissolved accordingly.

(10} Filing of Order with ROC :

The order of the Tribunal shall be filed with the Registrar by the company within a period

14 days of the receipt of the copy of order, or such other time as may be fixed by the Tribunal,

Conclusion : Suspension of Process of Liguidation : If liquidator is of the opinion that the

"luntary liquidation is being done to, defraud a person, he shall make an application to the

“Wudicatory Authority to suspend the process of voluntary liquidation. Where the liquidator

of the opinion that the corporate person will not be able to pay its debts in full from the

of assets to be sold in the voluntary liquidation, he shall make an application to the

Udicating Authority to suspend the process of voluntary liquidation,



ME OF LI into Wihdil‘lg-up or Tigy
st . . ted when a company EIIJ'esl:iva:r such circumsty iy,
A liquidator is the officer appoin { the assets un " Nteg ge M
o before putting the COmpap, th

ja ns e in all
who has responsibility for collecting 1n 8 any
company and settling all claims against the ﬂi':::f
dissolution. Liquidator is a person officially appe "
duty is to ascertain and settle the liabilities F'f a
then those are distributed to the contributories.
APPOINTMENT OF LIQ_ I::::&.Ithﬂll contain the (e

The resolution passed by the members or contrib the remuneration Dﬂ}'ahler?: .
Soncitung R appuintiget o the ““'“m“m’;ﬂ::ﬁf similar to the eligibility requiry, "
Regulation 6 sets out the eligibility requirement, W! ations. Primarily 4
for appointment of a liquidator under the Liquidation Pt’,,“':m Regnl arily, it ey,
with the requirement of a liguidator to be “independent .

POWER AND DUTIES OF A LIQUIDATOR

_ Code, 2016, along with Chapter 117 o
Section 35 of the Insolvency and Bankruptcy ﬂd;rnwerﬂ snd drtinaof a Hquidatnrt_l the

Liquidation Process Regulations, 2016, deals with the et R
i i the directions of the Adjudicating Authority
Section 35{1) states that subject to the verify claims of all the i the

liquidator shall have the power and duty to, inter alia, 3
into custody and control all the assets, property, and actionable claims of the Corporate Debtoy

evaluate the assets and property of the Corporate Debtor in the manner as may be Spectfied
by the Insolvency and Bankruptey Board of India, and prepare a report in this regard, Ty,
liquidator would be required to take measures to protect and preserve the assets and propertics
of the Corporate Debtor, carry on the business of the Corporate Debtor for its benefiriy
liguidation as he considers necessary, and conduct sale of the immovable and movable proper;
and actionable claims of the Corporate Debtor by public auction or private contract (subject i
section 52). The liquidator also has the power to transfer such property to any person or body
corporate, or to sell the same in parcels in the manner specified. Further, in the name of o
on behalf of the Corporate Debtor, the liquidator can institute suits and defend the Corporate
Debtor in any suit, prosecution, or other legal proceedings. The liquidator is also empowered
to investigate the financial affairs of the Corporate Debtor to determine undervalued or
preferential transactions.

Significantly, when section 29A was introduced in the Insolvency and Bankruptcy Code,
2016, section 34 was also amended to provide that the liquidator shall not sell immovahle and
movable property or actionable claims of the Corporate Debtor in liquidation to any perset
who is not eligible to be a Prospective Resolution Applicant. In other words, the
disqualifications specified in section 29A of the Insolvency and Bankruptey Code, 2016 with
respect to a Prospective Resolution Applicant shall equally apply to prospective buyers of
liquidation assets.

REMUNERATION OF THE LIQUIDATOR

Section 34(8) of the Insolvency and Bankruptcy Code, provi jquidate”
shall charge a fee for the conduct of the Hqﬂd&tfmwprmm?ﬁ:in In‘:;?i};ittzh ﬁ}giﬂmi
the_liquidatiun eatate mgt&, as may be specified by the Iﬂﬂﬂlvﬂnc;,r I;n d Bankruptey Bﬂﬂ-fdd
India. Further, as per section 34(9), such fees shall be paid to the liquidator from the prmee@

of the liquidation estate under section 53 of the Insolvene arkia 2016,
Regulation 4 ui'l:hg L_iquidatiﬂu Process Regulations Tamnded Etcifﬂﬁ’mﬁm.w

dlate:d July 25, 2019 (Liquidation Amendment Regulations) sets out the }fr'ee to be paid ¥ the

liquidator. It states that the fee payable to the liquidator shal] be in accordance with

er regulation 39D of the

decision taken by the Committee of Creditors (CoC) und
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~_vency R .
w"']:, deciding to liquidate the Deb
tation with the Resolution Professio ebtor, the Committee of Creditors (CoC) may, in

an
Pm“’,"'l . jation is passed under section 33 :f',:l; +ﬁ1 the fee payable to the liquidator, if an order

ligt™ iod, if
fof * q) the period, 11 any, useqd f, ; _
(8 ‘08 Act,‘EEIIB (a “section 23; ::h“;g:,?me or arrangement under section 230 of the

o™ ) the period, if any, use
lrb}_ d for sale of the Corporate Debtor or its business as a going

nﬂﬂ"’?;];he htglagce m?:iuf liquidation,
ce, the Commi of Cred; o |
H::c:' Resolution Process :il tors (CoC) may fix the liquidator’s fee during the Corporate

L If : ; :
'ﬂﬂ;’m, is entitled to the following : ot decided by the Committee of Creditors (CoC), the

ha
& ﬁuﬁeﬂ];ﬁ ?tﬂ asf the Resolution Professional was entitled to during the
Eﬂrpﬂmwfee equal to a per:»le:lﬂn ess, for the period of the section 230 cheme; and
th{h;::.uunt distributed for 1;1It:'.f::I lfj the amount realized, net of other liquidation costs, and
k : . ance period of liquidati : .
ofmnt the liquidator is entitled to recej pe of liquidation as per a prescribed table. Note

O lized it i Aiatyihictad ve half the fee payable on realization, only after such

: REMOVAL OF LIQUIDATOR

Depending upon the type of the liquidation, the liquidator may be removed by the court,
by 8 general meeting of the members or by a general meeting of the creditors.

Tha court may also remove a liquidator and appoint another if there is “cause shown” by
the applicant for hls removal. It is not normally necessary to demonstrate personal misconduct
or unfitness for this purpose. However, it will be enough if the liquidator fails to display
sufficient vigour in the discharge of his duties, for instance, by not establishing the current

assets and ret_:ant trading of the company or in not attempting to secure favourable terms for
the company in relation to the disposal of its assets. '
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NSOLVENCY AND BANKRUPTCY CODE, 2016
NATIONAL COMPANY LAW TRIBUNAL

NATIONAL COMPANY LAW APPELLATE TRIBUNAL

sPECIAL COURTS (UNDE; THE COMPANIES ACT, 2013)

THE INSOLVENCY AND BANKRUPTCY CODE, 2016

PRINCIPAL FEATURES OF THE INSOLVENCY AND BANKRUFTCY CODE, 2016

For Corporate Debtors facing insolvency, the Code spells out two processes : insolvency
wenlution (Corporate Insolvency Resolution Process) and liquidation. When insolvency is
rgzered under the Insolvency and Bankruptey Code, 2016, all attempts are made to resolve
the insolvency in a time-bound manner, If the attempt fails, the company, or the Corporate
Debtor, will be liquidated. This is a significant departure from the previous winding up regime,
shich did not provide for this two-stage time-bound process.

One of the key features of the Insolvency and Bankruptcy Code, 2016 is the early detection
of insolvency. Hence, unlike previous regimes, insolvency is triggered under the Insolvency
and Bankruptcy Code, 2016 by a simple payment default of one lakh rupees (¥ 1,00,000), as
srovided under section 4 of the Code. However, the Indian government (Central Government)
is empowered to specify any other minimum default amount higher than one lakh rupees but
not more than one crore rupees. By exercising this power, the Ministry of Corporate Affairs
specified one erore rupees (¥ 1,00,00,000) as the minimum default amount for the purposes of
sertion 4 of the Code with effect from March 24, 2020. The process of insolvency resolution
starts with an admission order by the Adjudicating Authority (AA).

Another departure from earlier laws is the replacement of a “debtor in possession”
#pproach with a “creditor in control” regime. Hence, once the process starts, the powers of the
#sting board of directors are suspended and, during the Corporate Insolvency Resolution

5, a creditor-approved Insolvency Professional is appointed to manage the Corporate

btor as g going concern, The Insolvency Professional functions under the overall control and

““Dﬂ}’visim of the Committee of Creditors (CoC, which generally comprises the financial
“editors) of the Corporate Debtor.

" The Insolvency and Bankrupicy Code, 2016 is a collective mechanism for maximizing the

“e of a5gets of a Corporate Debtor for the benefit of the creditors and all other stakeholders.

. it provides a moratorium protection or “calm period” against individual or collective

h artions against the Corporate Debtor during the Corporate Insolvency Resolution Process.

Tther, the Insolvency and Bankruptcy Code, 2016 also equips the Insolvency Professional

lega)

b
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to apply for avoidance off E.ﬂl'tﬂiﬂ transactions conducted by the Corporata to
insolyeney, to preserve and increase the pool of assets available for the collective bu_.-.r Prig, o
ereditors. i o the,
Corporate insolvency resolution under the Insolvency and Ehml-u-u,;;;1,‘;-:|Ir Cod
achieved with a resolution plan, which may be proposed by any eligible person (not “ g |
the debtor or the promoter) and which needs to be approved by the Com mittes Drr'mhn.-,f
(CoC) and, thereafler, by the Adjudieating Authority. If the Corporate Insolven Emﬂi'ﬂ»i
Process fails, an order to liquidate the Corporate Debtor is passed by the Ir:if_t"’ﬁﬂilul[n11
Authority, Juﬂi“ﬁng
The Insolvency and Bankru Code, 2016 also creates instituti i
help achieve its objectives, prey 8 institutional lnfra.nt‘runtum o
The infrastructure comprises :

* Insolvency Professionals and insolven rofessional a i
enrolling and regulating the Insolvency megair:ma]a and imﬁ;}:ﬁ; {;:i‘:.;am bodiey For
(IPEs) that conduct the Insolveney and Bankruptey Code, 2016 processes: ional Eltitie,
* information utilities as repositories of information:
* Adjudicating Authorities, which are the National Compan '
established under the Companies Act, 2013, and two appai]ﬂte iui%:nﬂl’.:z:uu?hi mm_‘TE'J.
Company Law Appellate Tribunal (NCLAT) and the Supreme Court of Indja; 21004l
* the Insolvency and Bankruptey Board of India (IBBI) as the regulator,

The N NATIONAL COMPANY LAW TRIBUNAL (NCLT)
1 a.'a_tiuual Company Law Tribunal is a quasi-judicialbody in India that adjudicatg,
1ssues relating to Indian companies. The tribunal was established under the {‘,ump:,:jm
2013 and was constituted on 1 June, 2016 by the government of India and is based ME

recommendation of the V. Balakrishna Eradi eommittee on law relating to the ;

the winding up of companies. e R
All p_rma-f:d_ings under the Companies Act, including proceedings relating to arbitratiog,

compromise, arrangements, reconstructions and the winding up of companies shall be disposed

off by _t.he National Company Law Tribunal. The National Company Law Tribunal (NCLT)

bench is chaired by a Judicial member who is supposed to be a retired or a serving High Cour

% uﬁ and a Technical member who must be from the Indian Corporate Law Service, ICL3
adre.

The National Company Law Tribunal is the adjudicating authority for the insolvensy
resolution process of companies and limited liability partnerships under the lasolventy an
Bankruptcy Code, 2016.

No criminal court shall have jurisdiction to entertain any suit or proceeding in respect of
any matter which the Tribunal or the Appellate Tribunal is empowered to determine by o
under this Act or any other law for the time being in force and no injunction shall be grantsd
by any court or other authority in respect of any action taken or to be taken in pursuance of
any power conferred by or under this Act or any other law for the time being in force, by the
Tribunal or the Appellate Tribunal.

The tribunal has sixteen benches, six at New Delhi (one being the principal bench} a4
two at Ahmedabad, one at Allahabad, one at Bengaluru, one at Chandigarh, two at (Chenns,
one at Cuttack, one at Guwahati, three at Hyderabad of which one is at Amaravathi, coe &
Jaipur, one at Kochi, two at Kolkata and five at Mumbai. Of the two new benches approved ¥
be set up, one each in Indore and Amaravathi, the Indore bench i yet to be notified. Except
the Bench at Amaravathi, all the benches have been notified as division benches. Justice MM

|
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afs 3 tice of g

o= " of the tribunal, the Jammy ir Hi

4en e A, & Kashmir High Court has been appointed
IhE . w

Tri
bunal has the power under the Companies Act to

g £
4. Pertaining to claimg of o i
qmpanies and all other powers ]:}Pmresmnn

sppenls

Decisions of the tribunal may be the N al Co Law Appellate
R ¥ appealed to ti
4 ; e Nation mpany
fribunal, the decisions of which may further be appealed to the Supreme Court of India on a

. . The 8 :
gﬂe;:it;‘:; e Supreme Court of India has upheld the Insolvency and Bankruptey Code in

and mismanagement of a company, winding u
1 ! p of
scribed under the Companies Act,

NATIONAL COMPANY LAW
APPELLATE TRIBUNAL (NCLAT)

The Insolvency and Bankruptcy Code, 2016 provides for an authority, the National
Company Law Appellate Tribunal, as well as a procedure for appealing against the decisions
of Ad]ud.mgtmg Authorities. The National Company Law Appellate Tribunal was constituted
inder section 410 of the Companies Act, 2013, to hear appeals against orders of National
(ompany Law Tribunal (NCLTs) with effect from June 1, 2016. As of December 1, 2016, the
National Company Law Appellate Tribunal is also an appellate authority for appeals against
arders passed by Adjudicating Authorities under the Insolvency and Bankruptcy Code, 2016,
1 well as appeals against orders of the Insolvency and Bankruptcy Beard of India, under
setions 202 and 211 of the Insolvency and Bankruptcy Code, 2016. The National Company
Law Appellate Tribunal is also the appellate tribunal for appeals against orders passed by the
Competition Commission of India.

At present, the National Company Law Appellate Tribunal has offices in Delhi and
Chennai. Its principal bench is in New Delhi.

Section 61 of the Insolvency and Bankruptey Code, 2016 enables any person aggrieved by
an order of an Adjudicating Authority to appeal to the National Company Law Appellate
Tribunal, provided the appeal is filed within 30 days uf' receiving ﬂye order. The Na!:.lqngl
Company Law Appellate .bunal can extend the time limit for a maximum of 15 days if it is

- ¢ had genuine reasons for not being able to file within the prescribed
mﬁtsﬂiﬁpdﬁjﬂhlmﬂ HPBE::ﬁEE the grounds on “[hj“h an appeal against an Adjudicating
Authority order approving a resolution plan under section 31 of the Insolvency and Bankruptcy
Code, 2016 may be filed. guch an appeal 18 allowed if it is felt that the resolution plan
®ntravenes any provision of the Insolvency and Bankruptcy Cloclny 201008 0¥ other ]awﬂ'?r
if there has been any material irregularity or fraud by the Resolution s el
erciging his powers during the Corporate Insolvency Resolution Process or liquidation

8.
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Introduction
Long periods of time taken in disposal of cases can defeat justice, Cases which
immediate relicf are severely affected because of the tardy judicial process. Thus, 1, . Mir
problem. Special Courts have been established to ensure effective and quick di.g;m“ar‘?rﬂhﬁ;
The definition of court under Section 2(29) the Companies Act, 2013, alsg inﬂ C
Special Court constituted under Section 435 of the Act. Chapter XXVIII of the g Cludey |
Special Courts, tdea )y wih
In May, 2015, a provision was made under Section 435 of the Companies

ﬂnﬂ_hl"mgl 1-'hf! Central Government to constitute or designate Special Courts
notification in order to enable speedy trial of offences under the Act.

H owever, the Companies (Amendment) Act, 2020 has excluded offences under Sect
1pu_mslhn_wnt provided for wrongful withholding of any property) of the Act to fa) u
jurisdiction of Special Courts.

COMPOSITION AND STRUCTURE OF SPECIAL COURTS

The composition of Special Courts is bifurcated into two parts depending on the naty
of offences to be dealt with by it. A Special Court shall consist of the following : i

1. A single judge holding office as Session Judge or Additional Session Judge, in cage o
offences punishable under this Act with imprisonment of two years or more; and

2. A Metropolitan Magistrate or a Judicial Magistrate of the First Class, in the case o
other offences.

The judge shall be appointed by the Central Government in consensus with the Chis
Justice of the High Court within whose jurisdiction the judge to be appointed is working.

OFFENCES TRIABLE BY SPECIAL COURTS

Offences for which imprisonment of 2 years or more is preseribed shall be tried anly by
the Special Court constituted for the area in which the registered office of the company in
relation to which the offence is committed. In case there more Special Courts than one for such
area, by such one of them as may be stated in this behalf by the High Court concerned.

The offences that can be tried by the Special Court include but not limited to :

1. Contravention of provisions of Section 336 of the Act (offences committed by Officers
of Companies in liquidation) can warrant an imprisonment for a minimum period of 3 years.

2 Commission of fraud within the meaning of Section 447 of the Act.

3. Intentionally providing false evidence under Section 449 of the Act.

POWERS AND DUTIES OF SPECIAL COURTS

Cases where an accused person is forwarded to the Special Court

In case any person accused of, or suspected of committing an offence under the Ac
forwarded to a Magistrate under Section 167(2) or Section 167(2A) of the Criminal Procedur®
Code, 1973, a detention may be authorised by the Magistrate of such person in custody. F

The maximum period of such detention is : 1. 15 days if the Magistrate is & Judic!
Magistrate, 2. 7 days if the Magistrate is an Executive Magistrate. "
If. however, in the opinion of the Magistrate, detention of the aforesaid person '-II-‘:’;mE
ar to the expiry of the detention period is not necessary, he shall pass an order for forwet

the Special Court having jurisdiction.

Act, My
througy, _

190 453
Ader the
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pri
such person to
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regards the persp : |

Mh.jagistmte having j:nfmﬂﬂ. arded to it, the Special Court is vested with the same power

g8 lheﬂa:l_f exXercise in respect ¢ on to try a case under Section 167 of the Criminal Procedure
;o0 Ot an accused person forwarded to him.

.gance of offence by g
The foremost atepmng Court without the accused being committed to it for trial

e ara ;
' judici trial is taking ' of an offence. Cognizance basicall
taking a jud : cognizance of an gnizance hasically
m&!ﬂﬂl Eauzf tn] diai:c;i.li :;u aul:lmrlitnhva notice. However, Section 436 of the Act, allows the
P qui committing an amf nal rule and proceed to take cognizance of an offence even
o Eﬂdm‘tfﬂfmndunﬁngatrialnfthecaﬂem:

Jf the facts establishing an nﬂ‘sﬂniw after the conclusion of the investigation consisting

2. Receipt of a complaint i respect to the nalme.

sl of other offences by the Special Conse

The Special Court while trying offences under the Act, may also try any other offences
commt g Acts, with whi charged at the same trial
gnder the Criminal Procedure Code, Ig:rai:.uuh the aocused may be caarge

ary trials by the Special Court

« The Special Court may, if it thinks necessary to do so, try any offence under the Act in
a SUmmary manner if the punishment for the same is imprisonment for a maximum
period of 3 years,

« The Special Cnurt Can impose a sentence of imprisonment for a maximum period of 1
year for convictions in a summary trial.

« The Summ?‘rﬁ’_tﬁﬂl may be transformed into a regular trial in any of the following cases:

1. At the begllr:lnlng or during the course of the trial, the Special Court considers that the
pature of the case is one which may require passing of a sentence of imprisonment for a period
egceeding 1 year or;

2. If the Special Court considers the continuing of the summary trial to be undesirable.

Thereafter, the Sp&cia]ﬁﬂwﬂ shall proceed to hear or rehear the case according to the
procedure for the regular trial after hearing the parties, recording an order in respect of the
same and recalling any witnesses whose examination have taken place.

Application of the Criminal Procedure Code, 1973 to proceedings before the Special Court

The provisions contained in the Code of Criminal Procedure, 1973 shall be applicable to

the proceedings conducted before the Special Court. In purpose of the same, the Special Court
ehall be deemed to be a Sessions Court or the court of Metropolitan Magistrate or a Judicial
Magistrate of the First Class accordingly. The person conducting proceedings before the Special
Court shall be deemed to be a Public Prosecutor,

Offences under the Act to be Non-Cognizable

« Every offence under the Act shall be deemed to be non-cognizable except offences as
specified under Section 212(6) of the Act. Section 212 of the Act dealing with
investigation by the Serious Fraud Investigation Office provides under sub-section (8)
that, offence envisaged under Section 447 of the Act shall be eognizable.

» A Court can take cognizance of an offence alleged to have been committed under the
Act by any company or any officer only after receipt of a written complaint by the
following persons;

1. Registrar of Companies, or

2. any shareholder of the company, or

3. any member of the company, or

4. any person authorized by the Central Government.
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« A court can take cognizance of offences in relation to issue and transfer .
and non-payment of dividend on receipt of a written complaint by any pe of J"G'-‘r::nu..]-lt.
by the Securities and Exchange Board of India. mﬂnamh“ﬁ -

However, the aforesaid provisions shall not apply to any prosecution bya "’Hd

its officers as well as any action that might be taken by the liquidator of Hﬂﬂmpq“? Of gy,
regards to any of the matters specified in Chapter XX or in any windin mmp'&“?ﬁ}
contained in the Act. g pmﬁ“imu?
Factors to be taken into consi i
e dmthnhynﬁpuiﬂﬂnm%hrdahmmh‘mﬂhﬂﬂ
The Special Court sh in mi i i idi
puni,ahme::? all keep in mind the following factors, while deciding the Bravi,

1. Size of the particular company:

2. Na}tnre and type of business undertaken by the company:

3. Injury eapable of being caused to the public interest;

4. Nature and size of the default committed; and

5. Repetitive nature of the default.

GﬁmPﬂlmd.”e " of offences under the Act
prior approval of Special Court was needed in order to eo certain gffp,
under the Act. However, this provisi 1 mPﬂuﬂq
ety sion was done away with by the Companies {ﬁ.meﬂdmm
At present, the offences can be com i
_ . pounded by the National Company Law Ty
ﬁmal I_hmtm or any other officer authorised by the Central Gﬂvarnment}ras t:a:rnhw'
epending on the quantum of punishment. R
AppelldThEHEng;nﬂm from the orders of a Special Court
i ourt within the local limits of whose jurisdiction the Speci
1 : pecial Court exists |
E}ﬂnuf;n*% with the power of hearing cases of appeals/revisions from the orders of sueﬁmSpeqtsj'aﬁl
- The special court is treated as a Court of Session in this scenario,




